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ACCESS TO THE SUPREME COURT – POLISH APPROACH

I. In Polish civil proceedings a cassation complaint, as the most basic
extraordinary appellate measure1 enabling access to the Supreme Court, allows for
engaging in polemics with regard to the manner of appropriate application and
interpretation of the law. The Supreme Court is not the third instance court allowing
for the presentation of one’s own point of view and opinions on a given matter. The
Supreme Court does not adjudicate in cases, but it exercises control over courts of
general jurisdiction and it examines whether they do or do not infringe legal acts with
their judgments2. The institution of cassation complaint allows the Supreme Court to
act as a link between the courts of general jurisdiction and it provides coherent
guidelines as to how to apply the law3. Proper and efficient functioning of cassation
proceedings requires the adoption of numerous mechanisms leading to the limitation
of access to the Supreme Court.
A cassation complaint has always had a control-based character, although over
the years it has undergone significant evolution in the Polish law. Throughout the last
dozen or so years the cassation complaint evolved in a way which bears resemblance
to the classic cassation4. In 1996 the cassation system substituted the previously
prevailing revisional system5. In the beginning, cassation was an ordinary appellate
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measure. It fulfilled the role of the third instance. Due to the protraction of the
cassation proceedings and the overload of the Supreme Court6 with cassation
complaints7, an additional mechanism for selecting cassation complaints was
introduced in 20008, i.e. a preliminary procedure designed to select cassation
complaints which will be examined by the Supreme Court. This change put an
emphasis on the importance of the public interest over the private interest of the
parties. One can easily notice that all these changes aimed at limiting the access to the
Supreme Court. As a result of this evolution, the cassation complaint was transformed
into an extraordinary appellate measure in 20049. As the view on the number of
instances was reevaluated in relation with the notion of reliable and just proceedings,
it was decided that the cassation complaint would be excluded from the so-called
course of instances10.
II. The reviewed borders of accessibility to the Supreme Court are an effect of
experiences from both the inter-war period as well as the last years11. They are also an
expression of the expectations related to the functioning of this institution.
A cassation complaint is regulated in articles 3981 - 39821 of the Polish Code of
Civil Procedure. As far as the cassation complaint is concerned, the access to the Supreme
Court in Poland is shaped at two levels, i.e. the admissibility of a complaint and the
acceptance thereof for examination12. As a result of the abovementioned restrictions in the
access to the Supreme Court, it examines only the cases of significant complexity and
gravity. These mechanisms protect the Supreme Court against an excessive number of
cassation complaints which would be filed on a daily basis.
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III. The cassation complaint may be used in both litigious and non-litigious
proceedings13. However, it is not admissible in enforcement proceedings.
The criteria of admissibility of cassation complaints are varied and they include a
set of prerequisites which condition the effective submission of this extraordinary appellate
measure. Submission of the admissible complaint, i.e. a complaint that is appropriately
drawn up by a person who is entitled to do it, opens a possibility of subjecting it to a
preliminary procedure which results in selecting the cases which will be later examined by
the Supreme Court.
The Code specifies the situations in which the cassation complaint can be
effectively filed as well as the situations in which its submission is not allowed. This
category includes the so-called legally existing judgments (sententia existens), entitlement
to submit a cassation complaint, suability of a judgment with a cassation complaint,
limitations of ratione materiae and ratione valoris, as well as the submission of a
complaint within a specified period of time. The analysis of regulations allows to ascertain
whether in a given case a given entity is entitled to submit such a complaint. An admissible
complaint is the one which may be filed by a given entity in relation to a specific
judgment, the one which fulfils all the structural and formal elements, the one which was
appropriately paid for and submitted by an attorney within a required time limit. Failure to
fulfill any of the abovementioned conditions leads to the inadmissibility of a cassation
complaint. As a result of it, a cassation complaint will be rejected.
IV. Submission of a cassation complaint is dependent on the exhaustion of the socalled course of the instance. In Polish civil procedure there is no possibility of submitting
a cassation complaint if the appeal instance was omitted by a party (the so-called leap-frog
procedure). The legal validity of a judgment of a court of the second instance is the
precondition for the admissibility of a cassation complaint14. A cassation complaint may be
filed only against a judgment which ends the proceedings in a case, i.e. which finishes the
dispute. Therefore, a party cannot effectively submit a complaint against a cassatory
verdict of a court of the second instance. An extraordinary appellate measure can be used
exclusively against judgments of utmost procedural significance. A cassation complaint in
the Polish civil procedure may be filed against legally valid verdicts of a court of second
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instance, as well as some decisions completing the proceedings in a given case15. A
cassation complaint may be used exclusively against the decisions which bring about the
most significant procedural effects, i.e. the ones pertaining to the rejection of a lawsuit and
discontinuation of proceedings.
A cassation complaint may be submitted only by a party to the proceedings16. In
some cases such an entitlement is granted to the Attorney General, the Polish Ombudsman
or the Ombudsman for Children, if the complaint touches upon the issues of a public
character and is related to the scope of activity of these entities. The entitlement of a party
to file a cassation complaint is of major relevance. If a person entitled to file a complaint
does so, the entitlement of other entities to file a complaint is excluded in this regard.
V. The limitations of ratione materiae make it possible to conduct a qualitative
decision-making policy by means of excluding specific types of cases from the control of
the Supreme Court. These exclusions are of an enumerative character. They constitute a
catalogue of non-cassation cases. It is assumed that some cases do not require the
examination by the Supreme Court, because the priority should sometimes be granted to
the efficiency and rapidity of the proceedings17.
The causes for limiting the access to the Supreme Court are varied18. One may
enumerate the need for a quick adjudication of a dispute, a lower rate of complexity of
certain matters or a low value of the subject matter of the dispute. A cassation complaint is
not admissible for instance in cases regarding divorce, separation, alimony, lease and
tenancy rent, as well as the infringement of one’s possession. Automatic enumeration of
the category of non-cassation cases, in which no controversies, errors or doubts exist,
seems disputable.
Limitations of ratione valoris are of a quantitative character and relate to cases
regarding property rights. The inadmissibility of a cassation complaint is influenced by the
appraisal of the value of the subject matter of a claim. Its indication in the complaint is the
obligation of the plaintiff. The complaint is in principle inadmissible, if the value of the
subject matter of the claim is lower than 50,000 PLN19; whereas in cases pertaining to
15
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labor law and insurance law, if it is lower than 10,000 PLN20. In practice there are attempts
to artificially dodge the limitations by means of increasing or modifying the value of the
subject matter of the dispute. Such actions are bound to fail and the complaint is rejected.
Limitations of ratione valoris protect the Supreme Court against dealing with an
excessive number of cassation complaints and enable the efficient functioning of this
institution. The amount of the thresholds as conditions enabling the submission of a
cassation complaint in property-related cases seems quite high. An assumption that
judgments in “more expensive” cases are the ones which usually deserve a repeated
examination is not appropriate.
VI. The access to the Supreme Court is dependent on the appropriate formulation of
a cassation complaint. A party is obliged to take into account the structural (qualified) and
formal (regular) requirements. The complaint should be written in Polish, and in principle
it should be submitted by an attorney or a legal advisor.
The civil procedure is formalized with regard to a cassation complaint. Preparation
of a cassation complaint should be conducted in a fully professional manner21. The formal
requirements provided in the Polish Code of Civil Procedure translate to the quality of the
prepared cassation complaint and are related to the access to the Supreme Court. Structural
elements of a complaint characterize it as an extraordinary appellate measure. Formal
elements of the complaint characterize it as a lawsuit document.
Structural elements of a cassation complaint include the indication of the judgment
in relation to which it is submitted, whether it is questioned partially or entirely; indication
of the grounds for cassation and their justification; request for accepting the cassation
complaint for examination and its justification; application for annulment or annulment
and change of the judgment in question. Formal elements signify the requirement
pertaining to the conditions for ordinary pleadings, as well as require the indication of the
value of the subject matter of the claim.
If a party has failed to fulfill the regular requirements of the cassation complaint,
the court will call a party to do so. There is no such possibility in the case of structural
elements. In such a case the court rejects the cassation complaint a limine. These
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deficiencies of a complaint cannot be remedied22. An improper preparation and submission
of a cassation complaint closes the access to the Supreme Court.
The increase of the formalism of cassation proceedings and the introduction of
severe sanctions is also exemplified by the deprivation of the parties of the capacity to
appear as litigants and by the requirement of being represented in the proceedings before
the Supreme Court by professional legal representatives - attorneys and legal advisors23.
What is also of importance is the professionalism, quality and competence of preparation
of a cassation complaint. This limitation contributes to a significant improvement of the
quality of the proceedings24. The party may not personally prepare and submit a cassation
complaint. The necessity to use the services of professional legal representation comprises
not only the preparation and submission of the cassation complaint, but also includes all
activities in the proceedings before the Supreme Court. The advantages related to the
validity of the obligation to use attorney’s or legal advisor’s services prevail over the
increase of the costs of such proceedings.
VII. A cassation complaint should be submitted within two months25 of the date of
delivery of the judgment of the court of the second instance together with the grounds of
the judgment in question. The date is not subject to any modifications. Nonetheless, in the
event of infringements a party may request the court to reinstate the missed deadline.
Submission of a cassation complaint is dependent on the so called cassation
complaint announcement. The party should first file an application for preparation and
delivery of the grounds of the judgment of the court of the second instance. The application
should be filed within a week of the announcement of the verdict of the court of the second
instance. The delivery of the grounds of the judgment in question commences the period
for delivery of the cassation complaint. Such a requirement enables and imposes on the
party the obligation to acquaint themselves with the motives of the verdict of the court of
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the second instance. It induces additional afterthoughts and considerations on the
advisability of the submission of the cassation complaint.
A cassation complaint is submitted to the Supreme Court through the court of the
second instance, which has issued the challenged judgment. The court of the second
instance is not entitled to substantively control the cassation complaint. It exclusively
performs the formal control, without analyzing the essence of the cassation complaint.
After the expiration of the period for submission of the answer for the cassation complaint
or after the delivery of the answer to the other party, the case files are transferred to the
Supreme Court. The Supreme Court investigates the admissibility of the cassation
complaint for the second time.
VIII. Admissible cassation complaints which were not rejected are subject to the
procedure of preliminary cassation acceptance in order to accept them for consideration.
This pertains to the selection of complaints conducted for the purpose of advisability of
their essential examination, i.e. whether there is a need to express an opinion in the case by
the highest court instance. This selection is performed exclusively by the Supreme Court.
The preliminary acceptance is of a sine partes character. This is a preliminary
proceedings26. The court issues a decision on either the acceptance or refusal of
examination of the complaint. Exclusively accepted complaints will be subject to
substantive control.
The party should include an application for the acceptance of the cassation
complaint therein and justify it. The applicant should cite legal argumentation which
should demonstrate that one of the preconditions specified in the act appears in the
complaint. The complaint is accepted for consideration if the Supreme Court ascertains the
existence of a significant legal issue, the need for interpreting legal regulations which
inspire doubts or cause divergences in courts’ judgments, the proceedings turned out to be
invalid or when the cassation complaint is clearly justified. Otherwise the Court will refuse
to accept the cassation complaint for examination. It is assumed that essential legal issues
are those which represent a legal problem that has not yet been settled by the Supreme
Court or when there are significant divergent opinions in this regard. The need for
interpretation of legal regulations exists when there is no unified or determined
jurisprudence or when the adopted interpretation is evidently wrong. A clear legitimacy of
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the cassation complaint is related to a situation when the infringement of the law is evident
and visible prima facie27.
Although the prerequisites for preliminary acceptance which condition the access to
the Supreme Court, are formulated in a general manner, one may appoint specific meaning
to them. The appraisal of these prerequisites depends on the analysis of an individual case.
Thanks to this, the mechanism proves to be efficient in different, complicated cases and
does not require corrections depending on the changing circumstances.
The procedure of preliminary acceptance of cassation complaints most efficiently
selects the cases deserving a third essential examination. This is performed from the
perspective of circumstances closely tied with the most basic tasks of the Supreme Court.
Only the most complicated, gravest, precedent cases which may serve the purpose of
developing the law as well as unifying jurisdiction are directed to the Supreme Court. This
mechanism eliminates complaints which lack juridical gravity. Only those complaints
which serve the public interest are accepted for examination. On the other hand the
selection also allows for the protection of private interest of the parties.
The preliminary acceptance procedure does not constitute a limitation of the
admissibility of the complaint. It is an additional, independent instrument regulating the
access to the Supreme Court. Selection of admissible complaints with regard to
preliminary acceptance is a better solution than developing limitations related to the
admissibility of cassation complaints.
IX. The examination of the admissibility of cassation complaints and performance
of preliminary acceptance procedure are conducted in cassation proceedings in a specific
order. All prerequisites enabling the access to the Supreme Court and aiming at the
verification of the legally valid judgment of a court of the second instance are significant
from the very beginning of the proceedings before the Supreme Court. A cassation
complaint which passes both stages positively will be admitted to the last stage, consisting
in the substantive examination of the merits of a complaint.
The cassation complaint should be based on the grounds enumerated in article 3983
of the Polish Code of Civil Procedure. The party should indicate errors made by the court
of appeal that pertain to the judgment in question. The cassation complaint may be based
on an infringement of the substantive law due to an incorrect interpretation or application
of legal provisions. It may also be based on the infringement of procedural law, if such an

27

T. Zembrzuski, Skarga kasacyjna…, p. 415.

8

infringement may have had a significant influence on the result of the case28. Infringements
of the law which cannot be included in any of these two bases will not be subject to the
evaluation by the Supreme Court. For instance objections pertaining to the determination
of facts or evaluation of evidence cannot constitute the grounds for a cassation complaint.
The scope of control performed by the Supreme Court is specified by the parties. The
Supreme Court is bound by the findings made by the courts of the first and second
instance.
The indication and justification of at least one basis is the structural element of a
cassation complaint, although the evaluation of this element is of relevance with regard to
the substantial examination of the cassation complaint. While examining a cassation
complaint the Supreme Court checks whether the indication of the infringement of the law,
as a basis for cassation, was legitimate. The proceedings are exclusively limited to the
investigation of the indicated grounds, with consideration of the circumstances, which the
court is obliged to take into account ex officio, i.e. the invalidity of the proceedings. As a
result of the examination of the cassation complaint it is possible to set aside the
challenged judgment or to issue a judgment on the merits.
X. The requirements for cassation complaints are high and difficult to fulfill. The
special character of the cassation complaint, the relevance of the institution of the
preliminary acceptance29, as well as other limitations which may appear, justify the thesis
that Polish civil litigation law provides only a narrow access to the Supreme Court.
The regulation of the access to the Supreme Court is the result of a compromise
between the colliding public and private interests. The entirety of the limitations and the
character of the cassation complaint indicate a strong domination of the public interest30.
The Polish civil procedure ensures protection of the rights of individuals before the
Supreme Court against evident errors of the judicature. However the admission and
examination of the essence of the cassation complaint is possible when public functions of
the Supreme Court may be realized.
The essence of the cassation complaint and the narrow access to the Supreme Court
should be interpreted jointly with the appeal cum beneficio novorum, which as an ordinary
appellate measure, serves to amend the legal and factual errors. The appeal cum beneficio
28
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novorum allows a party to have their case examined substantively two times. The cassation
complaint in the Polish legal system and the regulation of access to the Supreme Court, as
in many other legal systems, aims at ensuring an appropriate interpretation of the law by
courts of general jurisdiction, as well as serves the purpose of providing and maintaining
the unity of courts’ decisions. The Supreme Court should serve the stability, durability and
reliability of the law. It should be the counterweight to the variability and randomness of
statutory regulations. The consideration of cassation complaints should actively serve the
development of the law, although it is related with the existence of a system which
significantly limits the access to the Supreme Court.
The evolution of the character of the cassation complaint in Poland and the access
to the Supreme Court has brought them closer to the standards adopted in other member
states of the European Union31. The transformation of the cassation complaint into an
extraordinary appellate measure, as well as the previously existing limitations, are not
inconsistent with the solutions proposed in the recommendations of the Committee of
Ministers of the Council of Europe. On the contrary - they constitute their practical
realization32. The development of conditions of admissibility of cassation complaints, or
selecting admissible complaints during the preliminary cassation acceptance procedure is
also not an isolated phenomenon. Such legislative procedures are an indication of the
general tendency present in numerous European countries, whose systems and institutions
mutually affect each other and lead to the improvement of civil law proceedings being
carried out.
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