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ADMISSIBILITY OF LEGAL REMEDIES FILED TO
THE SUPREME COURT OF THE REPUBLIC OF MACEDONIA
IN CIVIL CASES

The highest judicial bodies are no longer simple interpreters of the law, but active factors in the
evolution and further development of the law. This transformation of the role and the tasks of the
Supreme Court in the decision-making process necessarily presupposes the existence of
appropriate means granting access to this judicial authority, providing the Court an opportunity
to achieve individual justice in the particular dispute, but also to contribute to the uniform
application of the law and harmonization of the judicial practice. In Macedonia, for many years,
the only legal remedy granting access to the Supreme Court in civil matters is the revision, and
although the Law does not make a terminological distinction, two separate modes of revision can
be distinguished – an ‘ordinary revision’ and a ‘leave to file a revision’. This article will
provide a preview on the genesis of the existing regime for access to the highest judicial
authority in Macedonia, the particularities of that regime, and an assessment on its effects in the
system – does it provide the Supreme Court of the Republic of Macedonia to perform its
constitutionally prescribed functions.
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I.

Introductory remarks

For a long time the judiciary was only believed to be ’la bouche de la loi’ which was
obligated to apply the laws strictly according to the will of the legislator. Nowadays, this
traditional position of the highest judicial body is long forgotten. On the contrary, the position of
the highest judicial authority in the legal system is constantly modified in order to accomplish
wider general interests - to achieve the evolution of law, its adaptation to the contemporary
conditions, and simultaneously to achieve harmonization of the judicial practice. Even more, the
highest judicial authority can be the catalyst for changes, being best positioned to identify topics
it sees as ripe for change whilst deciding on case-by-case basis.1
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This has its reflection in Macedonian legal system as well. The highest judicial authority
in the country - the Supreme Court of the Republic of Macedonia, has a specific position to
foster the further development of the law and to contribute to the uniform application of the law
provisions.2 It is even explicitly stated in the Constitution of the Republic of Macedonia that the
Supreme Court of the Republic of Macedonia is the highest court in the country which provides
for the uniform application of laws by the courts (Art.101). This places the Macedonian Supreme
Court in the role of an active factor in the realization of the legal system as a whole.
The accomplishment of these goals set before the Supreme Court of the Republic of
Macedonia and the role it performs in the Macedonian legal system is most directly connected to
the regime of the legal remedies submitted to the Supreme Court. The access of the parties to the
highest judicial authority provides the Supreme Court to gain knowledge of the manner in which
the lower courts are deciding the cases. As a matter of fact, the quality of realization of the goals
that should be accomplished by the Supreme Court is directly interdependent on the manner of
regulating the access to this court by the parties. The Supreme Court will be prevented from
performing its functions if the parties do not have a possibility to access the Supreme Court, or if
this possibility is set on overly broad basis. In either situation, the result would be similar –
failure of the Supreme Court to fulfil its constitutional assignment, to affect the harmonization of
the court practice and the subsequent development of the law.
This function of the highest judicial authority in the country is even more emphasised if
taken in consideration the functioning of the legal system in Macedonia. Namely, in the years
that preceded the shaping of the current regime for granting access to the Supreme Court of the
Republic of Macedonia, the socio-political and economic system in the country underwent a
fundamental change. The transition of the system to a market economy, the abandoning the
system of state ownership and the introduction of the guarantees for the freedom of the market
and entrepreneurship were necessarily accompanied by almost daily changes in legislation. In
these circumstances, there was a real threat of a different interpretation of the legal provisions by
the various courts which applied them.3 This threat was even more emphasised having in mind
the situation in the civil legislation in the country, such as the absence of a Civil Code and the
fragmentary regulation of certain areas of civil matters that frequently caused problems in
settling the relations among parties in this area.4
Currently in Macedonia there is only one legal remedy granting access to the Supreme
Court of the Republic of Macedonia in civil matters - revision, as provided in the Civil Procedure
Act5 from 2010 and its latest amendments in 20106.This article will provide a preview on the
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genesis of the existing regime for access to the highest judicial body in Macedonia, the
particularities of that regime, and an assessment on its effects in the system – does it provide the
Supreme Court of the Republic of Macedonia to perform its constitutionally prescribed
functions.
II.

Historical development – an overview of the remedies granting access to the
Supreme Court of the Republic of Macedonia

The system of legal remedies in Macedonia in the years following the dissolution from
the former Yugoslavia, for more than a decade followed the pattern set by the former federal
legislation, which was traditionally influenced by Austrian and German civil procedure. The first
procedural legislation enacted in the Republic of Macedonia did not introduce great
modifications of the possibilities to bring a case before the Supreme Court. Namely, the default
manner in which a dispute could have been brought before the Supreme Court was by lodging a
revision (in Macedonian – revizija), which was an extraordinary legal remedy limited to errors of
law (both substantive and procedural).7 It was admissible under the clearly defined preconditions
in Civil Procedure Act of 1998,8 based on the value of the dispute (ratione valoris) and on the
subject matter of the dispute (ratione materiae).9 It is obvious that the legislative goal of
existence of the revision was to protect the interests of particular parties, allowing access to the
Supreme Court in matters of significance from the viewpoint of the parties. The Supreme Court
was not authorised neither to admit cases which are not covered by those preconditions, nor to
refuse to hear a case if it was admissible under the express provisions of the law.
Nevertheless, it should be emphasised that during that period of time, in the Macedonian
civil procedure the revision existed alongside with another extraordinary legal remedy, the socalled ’request for the protection of legality’ (in Macedonian - baranje za zaštita na zakonitosta).
The revision and the request for the protection of legality functioned coherently in the legal
system, and, more or less, did not differ in terms of the reasons for filing the remedy. As a matter
of fact, the main purpose of the request for protection of the legality was to ensure effective legal
protection in the disputes where filing of revision was not admissible (as were, for example, the
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small claims disputes or the disputes for disturbance of possession), and yet there was an
imminent need to ensure the uniformity of case law.10
However, the key feature that made a distinction between these two legal remedies (and
at the same time, the most arguable feature of the request for the protection of legality) was the
subject authorised to file the legal remedy. While only the parties were authorised to file a
revision and to initiate a procedure before the highest judicial authority, the authorisation to file a
request for the protection of legality belonged to another subject - the Public Prosecutor, a body
which is completely unconnected to the dispute and the particular parties. Although the
participation of the Public Prosecutor in order to secure the protection of the public interests and
the uniform application of the law in the civil procedure is not unfamiliar in the countries of the
Roman legal circle11 (such as the authorization of the public prosecutor to file extraordinary legal
remedy in Italy - Il ricorso nellˈinteresse della legge, or in Belgium – Cassatie in het belang der
wet), there was one striking distinction between these legal remedies and the request for the
protection of the legality, as it was set in Macedonian legislation before 2005. While these legal
remedies do not cause direct effects in the particular litigation, but only have declaratory effects
(and act as precedents in future disputes),12 the request for the protection of legality resulted in
review of the decision in the particular litigation, in many occasions even contrary to the parties’
disposition. This legal remedy strived to achieve the uniformity of the legal system at the
expense of the sanctity of the res iudicata principle. It could have been filed as long as three
months after the finality of the award, without the consultation and participation of the parties in
the dispute, whose particular interests were directly affected by the challenged award, for the
purpose of protecting the public interests. For that reason, it was frequently considered that this
legal remedy represents ’a result of the reception of Soviet law, and was clearly motivated by the
doctrine of (socialist) state paternalism and the protection of State (‘public’) interests in private
law disputes’.13 The European court of Human rights, analysing the Soviet model of this legal
remedy has itself found that ‘the rights of a litigant would be rendered illusory if a Contracting
State's legal system allowed a judicial decision which had become final and binding to be
quashed by a higher court on an application made by a State official’.14
For these reasons, when the new CPA was enacted in 2005, the request for the protection
of legality was abolished. Due to the abolishment of the ‘request for the protection of legality’,
the need to provide for wider access to the Supreme Court was met by establishing new criteria
for admissibility of the revision and so expanding the scope of ’revisable’ cases. In addition, the
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function of this legal remedy was supplemented: the revision does not solely serve to the private
party interest, but it also serves the interest of jurisprudence as a whole. The latter was achieved
by introducing the ’leave to file a revision system’, which set the aims of the admissibility of the
revision beyond the interests in particular case.
III.

The features of revision in the Macedonian legal system

Revision in the Macedonian legal system is an extraordinary legal remedy, which can be
filed against final, legally binding decisions rendered by an Appellate court, within 30 days upon
receipt of a copy of the decision by the parties.15 Although the CPA does not make a
terminological distinction, two different modes of revision can be differentiated under art.372 of
the CPA – the ‘ordinary’ revision and ‘the leave to file a revision’, given the goals this remedy
primarily strives to achieve – individual justice in the particular dispute or uniform application of
the law and harmonization of the judicial practice.
A. Admissibility of ordinary revision
The ‘ordinary revision’ sets the primary standards for the admissibility of revision in the
Macedonian civil procedure, and it places the individual interests of the parties and their request
to have a lawful decision rendered in the particular dispute in the spotlight. These criteria set the
importance of the issue that should be raised before the Supreme Court as seen from the
perspective of the parties (expressed in the value of the dispute or the type of dispute).16 The
admissibility of the ‘ordinary revision’ is determined by applying several criteria – the value of
the dispute, the subject matter of the dispute or the procedure that preceded the final, legally
binding decision.17
Namely, a party can always file a revision if the amount in controversy on review is more
than 1.000.000 denari (approximately 16.000 Euro).18 This criteria, used as a primary method for
accessing the highest judicial body, sees the importance of the questions raised as dependent
from the interests at stake – the bigger the value of the disputed rights, the greater the necessity
to have the Supreme court decide in the particular dispute. The ratione valoris criterion in the
Macedonian civil procedural system has been changed in several occasions. Namely, when the
15
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CPA was originally enacted in 2005, the threshold was lowered from the previous 1.000.000
denari to only 500.000 denari (approximately 8.000 Euro), which was then explained by the
legislator with the need to broaden the possibilities to bring a dispute before the Supreme Court,
given the abolition of the request for protection of legality. However, this threshold was again
raised to 1.000.000 denari with the amendment of the CPA in 2010, and in this occasion the
legislator failed to provide a reason why this criterion was modified once again. We can only
assume that the underlying reason was the need to reduce the backlog of the Supreme Court.
Additionally, even if the ratione valoris criterion is not met, filing revision may be
admissible if it relates to a particular type of dispute bearing in mind the specific interests related
to the public concerns of the state. The CPA (art.372, para.3) provides that regardless of the
value of the dispute, revision is always admissible in the following disputes:
- maintenance disputes;
- disputes for compensation of damages for loss of maintenance due to death of the
provider of the maintenance;
- labour disputes due to termination of employment;
- copyrights disputes, excluding monetary claims arising from these disputes;
- disputes relating to the protection and use of inventions and technical improvements,
samples, models and trademarks, the right to use of company or name, as well as in cases
of disloyal competition and monopolistic behaviours, excluding monetary claims arising
from these disputes;
A specific solution is the last ground for the admissibility of revision, which is set using
the procedural criterion – revision is always admissible in the disputes where in the appeals
procedure, the decision rendered by the Primary Court was modified by the second-instance
court.19 This possibility was added with the amendments of the CPA in 2010, and its underlying
basis is the need to secure the application of the constitutionally guaranteed principle for dualinstance deciding in disputes when determining the factual issues. It primarily relates to the cases
where the Appellate court has determined a different factual basis in the particular case,
especially where a hearing was held in the course of the appeals procedure. However, this
provision goes further on – it brings the possibility to file a revision not just in these cases where
the Appellate court has found a completely different factual basis of its decision, but much
broader – literally in every dispute where the Appellate court has made a modification to the
decision rendered by the Primary court.20
B. Admissibility of the leave to file a revision
In 2005, the leave to file a revision (in Macedonian - vonredna revizija) was introduced
in Macedonia, as an exception from the standard regime – allowing the parties to file a revision
in the disputes where, according to the primary criteria of value of the dispute, filing of revision
is not allowed. One of the reasons for the introduction of this legal remedy was to compensate
the abolishment of the request for the protection of legality, and to provide the Supreme Court
19
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with an efficient tool to affect the uniform application of the law and the harmonization of
judicial practice.
Contrary to the ‘ordinary revision’, with the leave to file a revision the importance of the
issue that should be raised before the Supreme Court is seen from the perspective of the wider
public interest: from the need to accomplish or preserve the uniformity of the judicial practice, or
to provide an opportunity for the highest judicial authority to deliver its opinion upon important
legal issues and to contribute for the further development of the law.21 In these circumstances,
the interests of the parties of the particular dispute have secondary importance. Therefore it
should be stressed that the success of the leave to file a revision and the goals it strives to achieve
are ultimately dependant on the guidance the appellate courts have in deciding on granting this
legal remedy – the legislation must necessarily identify some kind of criteria. An effective leave
to file a revision requires the infusion of substance into the public importance formula for leave
applications.22
Although different models were taken into consideration, the Macedonian legislator has
eventually decided to leave the power to grant a leave to file a revision not in the hands of the
same body that will decide upon their merits – the Supreme Court of the Republic of Macedonia,
but in the hands of the Appellate courts. Although the German and Austrian patterns have made
a major impact, Macedonian legislator has authentically tailored its system of the leave to file a
revision, with a number of specificities. An outline will be provided of the preconditions for
admissibility of this legal remedy introduced in 2005, and their subsequent modification in 2010.
Namely, the Art.372 (4) of the CPA of 2005 prescribed several prerequisites for granting
leave to file a revision:
• Leave to file a revision can be granted only in disputes where the filing of the revision
according to the criteria ratione valoris and ratione materiae is not admissible (1.);
• The leave to file a revision cannot be granted in disputes where the CPA or other act
expressly prescribes that filing a revision is not admissible (2.);
• The court of second instance - the appellate court should expressly state in the tenor
of the decision upon appeal, that filing a revision against that decision is admissible
(3.);
• The appellate court can render that decision if it finds that the decision in the dispute
depends on resolving a substantive or procedural issue relevant for securing the
unified application of the law and harmonization of the judicial practice (4.);
• In the reasons of the decision, the appellate court is obliged to state specifically the
legal issue on whose basis the leave to file a revision was granted and to state the
reasons due to which the court finds the issue to be of importance for securing the
uniform application of the law and harmonization of the judicial practice (5.).
1. The leave to file a revision in the Macedonian civil procedure bears the characteristics
of a subsidiary legal remedy. Namely, a leave to file a revision can be granted only in disputes in
which revision is not admissible under the ordinary criteria - ratione valoris, ratione materiae or
21
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ante los Tribunales Supremos en Europa [Appeals to Supreme Courts in Europe], (Barcelona: Difusión Jurídica y
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22
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the procedural criterion. As previously noted, the CPA of 2005 states as a general rule that filing
a revision is admissible in all disputes where the value of the dispute exceeds the set monetary
threshold (Art.372(2) of CPA of 2005). In addition, several other acts prescribed that filing a
revision is always admissible in certain disputes. For example, the Macedonian Family Act23
prescribes that filing a revision is always admissible in disputes for determining and contesting
paternity and maternity (Art.271 of the Family Act).
2. The appellate court can grant the leave to file a revision only if the CPA or other act
does not exclude the admissibility of filing a revision in certain disputes, such as the disputes for
disturbance of possession (Art. 414 (4) of CPA of 2005), or the small claims disputes (Art.438
(4) of CPA). Accordingly, the appellate courts do not have the power to grant a leave to file a
revision in these disputes.
3. The CPA expressly provides that the granting leave to file a revision should be
contained in the tenor of the decision rendered by the appellate court. It should be taken that in
situations when the appellate court has failed to state that revision against that decision is
allowed in the tenor of the decision, but however has stated reasons for granting the leave to file
a revision in the statement of reasons, corrections to the decision can be made pursuant to
Art.331 of CPA,24 which states that ’mistakes in names and numbers, as well as other obvious
spelling and calculating mistakes, flaws in the form and inconsistence of the copy of the
judgment with the master copy shall be corrected by the president of the council, i.e. the sole
judge at any time’.
Contrary to this, if in the tenor nor in the statement of reasons of the decision the
appellate court has not stated that filing a revision against that decision is allowed, the appellate
court would not be authorised to grant the leave to file a revision with an additional decision,25
since in the given circumstances the court has not performed an omission to decide. Namely, the
granting of the leave to file a revision, pursuant to the provisions of the CPA, is not a matter of
the parties’ right, but a discretionary authorization of the competent court. Accordingly, although
the parties are free to ’remind’ the court of the possibility to use that authorization,26 (i.e. the
possibility to grant filing of revision in the current dispute), it does not rise up to a situation
where the court has failed to decide upon all the issues he was obliged to decide in accordance
with Art.328 of CPA.27
23
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Hence, upon a specific proposal by the parties to grant the leave to file a revision
contained in the appeal, the court is not obligated to render a separate decision, nor is he
obligated to state the reasons why in the particular dispute he has not granted the leave to file a
revision. Therefore, by the general regulation of the leave to file a revision in the Macedonian
civil procedure, it is not a matter or a right of the parties, but an instrument aimed at securing the
wider, common interests - unification of the application of the law and harmonization of the
judicial practice. Nevertheless, there have been examples in the judicial practice to render an
additional decision granting the leave to file a revision, after the decision on the appeal has been
deliberated, upon the parties’ proposal.28
4. The appellate court is authorised to grant the leave to file a revision only in cases
which raise a legal question requiring clarification, whether it would be a substantive or a
procedural in nature. A substantive issue on which the decision of the appellate court is
dependant, can be considered to be any legal rule that consists an element of the abstract
praemisae major of the logical syllogism of the deliberation of the decision and ruling on the
merits of the dispute.29 It would comprise any issue where due to the wrong application of the
substantive law and the wrong resolving of the substantive issue, the court has rendered a
decision that should not have been rendered. The reviewable areas of law may include
international treaties ratified by the domestic legislator, other norms of international law, foreign
law, and even general principles of law.30
The CPA itself does not regulate this issue in detail by stating as example situations
where it should be taken that it comes to such issue, but rather limits itself to only stating a
general formulation.31 The procedural theory takes that, for example, there would be such issue
in the following situations:
• The revision court has not yet taken a stand upon that issue on a department session or a
general session, and there is an issue creating diverse practice between the appellate
courts;
• The revision court has not yet taken a stand upon that issue on a department session or a
general session, and it can be expected that the appellate courts might take different
stands upon that issue;
• The revision court has taken a stand, but the appellate decision is based on an opinion
that is not in accordance with the stand of the revision court;
• The revision court has already taken a stand upon that issue and the appellate decision is
consistent with that stand, but the appellate court finds that the judicial practice should
be reconsidered.32
By the same token, the decision in the dispute would be depend from the resolving of a
procedural issue if a different assessment of that issue would have led to different resolution of
28
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the dispute in a procedural sense. Such procedural issue should address those procedural
violations for which ’ordinary’ revision is allowed, or respectively it should be taken that a leave
to file a revision should not be granted for questions that do not represent an absolute or relative
violation of the rules of CPA. Similarly, the CPA only uses a general formulation, but it does not
state as example situations where it should be taken that such issue exists.
According to the CPA, this substantive or procedural issue on which the deciding in the
dispute is dependant, should be relevant for securing the unified application of the law and
harmonization of the judicial practice.33 As a matter of fact, that issue should have a preventive
or a corrective effect. The preventive effect would imply that by taking a clear and distinctive
stance on a particular issue, the highest judicial authority would reduce the possibility of creating
diverse practice by the lower court in future. By the same token, the corrective effect would
imply that by taking a stance on a particular issue, the Supreme Court would create the basis for
harmonization of the current divergent practice of the lower courts, or the basis for changing the
practice of those courts.
However, the Department of civil matters at the Supreme Court has taken the stand34 that
the legal issue for which the revision is submitted would not be relevant for securing the unified
application of the law and harmonization of the judicial practice, in situations when the Supreme
Court has already expressed its position on that issue, regardless whether the stand was taken in
the form of a legal opinion or conclusion, or through deciding in a particular dispute. Although
this position of the Supreme Court is not unfounded, yet we consider it to be problematic for
ensuring the further development of the law. Namely, one of the main goals of the Supreme
Court is to be a carrier of the evolutionary development of the law, which consequently, could
impose the need to reconsider and to review the positions that the Supreme Court has taken on a
particular issue. In Macedonia, this need might be even more emphasised having in mind the
prospective changes in the Macedonian legal system conditioned by the EU accession process,
and influenced by international agreements and decisions of the European Court of Human
Rights. Hence, there would be an imminent need to grant leave to file a revision in every
situation where it could be assessed that it is necessary to achieve further development of law
and its adaptation to the new conditions and circumstances.
The granting of a leave to file a revision should not be taken as a sign of uncertainty,
reserve and lack of persuasion of the appellate court in the legality and grounding of his decision
on a particular substantive or procedural issue. On the contrary, the leave to file a revision aims
to ensure the uniform application of the law in a situation where there are inconsistencies, gaps
and ambiguities in the legislation. As a matter of fact, the leave to file a revision should
encourage the appellate courts to establish timely and active communication and information
with each other, and even initiating legal issues upon which a leave to file a revision will be
granted. Additionally, the Supreme Court in the reverse sense through the decisions rendered
33

It can be assumed that the legislators' intention in prescribing such broad terms on the adminissibility of the leave
to file a revision was to provide for a possibility for evolution of the Supreme court's interpretation of these terms
over the years to come, which ultimately bears the risk of 'too frivolous' interpretation of these terms by the various
appelate courts applying these provisions. On the boundaries of evolution of the courts' interpretation, see R. Telfer,
A Historical Comparison of Certiorari Review Standards in Florida's Appellate Courts, Stetson Law Review,
Vol.42 (2013), p.525-544.
34
Pravno milsenje na Vrhovniot sud na Republika Makedonija [Legal opinion of the Supreme Court of the Republic
of Macedonia], 08.07.2008, available at: http://www.vsrm.mk/Pravni_mislenja_i_stavovi.aspx, last accessed on
09.03.2014.
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upon the submitted revisions and the positions taken in those decisions, will inform the appellate
courts, and accordingly the primary courts of their position in particular disputes, and in that
manner conduce to the achievement of the unified application of the law and harmonised judicial
practice. 35
5. The initial solution in CPA of 2005 provided for an active role for the appellate courts
in the process of granting the leave to file a revision. The court was obliged to state, in the
statement of reasons of the decision, specifically the legal issue on whose basis the leave to file a
revision was granted, and to state the reasons why he considers that issue to be essential for
securing the unified application of the law and harmonization of the judicial practice. The
appellate court was obligated to clearly differentiate and elaborate on the disputed issue, so that
the Supreme Court could assess whether that issue is a legal issue important for the deliberation.
Indeed the CPA provided for a dual obligation for the appellate courts: first, concretely,
clearly and undoubtedly to state the legal issue and second, to elaborate on the reasons due to
which the leave to file a revision was granted in the particular dispute. This legal formulation
caused the greatest problems in the practice. The appellate courts tended to fulfil this prerequisite
to grant the leave to file a revision in different manners, which consequently led to diversity in
the application of this legal remedy.
In order to overcome the diversity, the Supreme Court has taken the a rather restrictive
stand that
[T]he appellate courts are obligated to define in the statement of reasons of the
decision in a clear and unambiguous way the substantive or procedural issue on
which the decision in the dispute depends and the reasons why they consider that
issue to be essential for securing the unified application of the law and
harmonization of the judicial practice, by stating the final decisions rendered by the
same court or by another court in the Republic of Macedonia upon the same legal
issue that solve the issue in different manner.36
The Macedonian Supreme Court has furthermore taken a stand that the ’revisions filed
against second-instance decisions in accordance with the Art.372 (4) of the CPA (referring to
the leave to file a revision), which do not meet the legal requirements, cannot be dismissed by the
revision court, and such revision should be rejected as unfounded’.37 According to the Supreme
Court’s position, when the appellate court has failed to elaborate on the reasons for granting the
leave to file a revision, and to differentiate the particular legal issue arisen in the decisionmaking process before the second-instance court, which is important for the unified application
of the law and harmonization of the judicial practice, by citing final decisions that decide upon
the same substantive or procedural issue in a different manner, should be rejected as
unfounded.38 In the practice, this happened very rarely.39

35

See D.Uzunov, Vonredni pravni lekovi [Extraordinary legal remedies], Pravnik, No.177, (Skopje, 2007), p.50.
Ibid.
37
Ibid, para.3.
38
See: Decision of the Supreme Court of the Republic of Macedonia REV No.508/2008; Decision of the Supreme
Court of the Republic of Macedonia REV No.991/2008; Decision of the Supreme Court of the Republic of
Macedonia REV No.1316/2008; Decision of the Supreme Court of the Republic of Macedonia REV No.305/2009.
39
According to Safet Aliu, judge of the Supreme Court of the Republic of Macedonia, before 2011, upon a granted
leave to file a revision, the Supreme Court has only decided on the substance of the dispute in two cases – see
36
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Hence, the accomplishment of the goals set to the leave to file a revision (unification of the
application of the law and harmonization of the judicial practice), and furthermore, the
realization of the constitutionally prescribed role of the Macedonian Supreme Court, is
necessarily dependant on the performance of the appellate courts. Their failure to meet the legal
requirements for granting a leave to file a revision would prejudice the resolution of a certain
contentious issue in the judicial practice and eventually, that issue will continue to create
diversity among the lower courts.
With the amendments of the CPA of 2010, the jurisprudence of the Supreme Court was
incorporated in the legislative solution. The CPA itself now provides for an express obligation
for the appellate court, amongst other prerequisites, to give indication of the lack of
homogeneous application of the law and to cite the final, legally binding decisions that indicate
its existence. This position of the Supreme Court, and subsequently of the legislator, excluded
the possibility to grant a leave to file a revision in the disputes where it could be expected that
the appellate courts might take different stands, and suspended the possibility for the highest
judicial authority to act pre-emptively in relation to the possibility of creating divergent practice
by the lower courts. Thus, the role of the Supreme Court to secure the harmonization of the
judicial practice is reduced to undertaking corrective measures once the lower courts have
created diverse practice in regard to the particular issue. This solution opens the possibility for
emergence of diversity in the process of decision-making of the lower courts, which,
consequently, might prejudice the equality of the citizens before the law. According to this
solution, the Supreme Court will have the possibility to affect the unified application of the law
and the harmonization of the judicial practice only after the lower courts have already rendered
final decisions which decide the contested issue in a different manner.
Moreover, it is questionable whether in every particular dispute the appellate court will
have the possibility (and possibly the incentive) to trace decisions of different courts relating to
the identical issue, which have decided the aforementioned issue in a different manner. This
problem is even more emphasised having in mind that in Macedonia, being civil law country, the
case law does not have the relevance of a mandatory source of law, and consequently, the
publication of judicial decisions in specialised editions is a rare occurrence. The legislator has
made an attempt to bridge this problem in a different manner – the amendments of the CPA of
2010 introduced the obligation for the courts to publish the decisions on their web-sites within
two days after the decision has been prepared in writing40. However, in the practice, these
provisions do not seem to provide an adequate solution to the problem.

IV.

The effects of the remedies granting access to the Supreme Court of the
Republic of Macedonia

It is hard to provide a comprehensive assessment of the functioning of the Supreme Court,
and to the effectiveness of the different modes of revision providing the Court to fulfil its
S.Aliu, Izmenite na Zakonot za parnicnata postapka (ZPP) vo odnos na revizijata [The amendments of the Civil
Procedure Act (CPA) regarding the revision], Delovno pravo, No.24 (Skopje, 2011), p.66.
40
See art.326 para.4 from the CPA. The manner in which the decisions are published on the court’s web-sites is
governed by the Law on managing the movement of the court decisions, which provides that prior to publishing the
decisions, an authorised court clerk should ‘anonymize’ the decision, by removing the personal information of the
parties – see art.10 of the Law on managing the movement of the court decisions (Official journal of the Republic of
Macedonia, No.171/2010)
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constitutionally assigned functions, due to several reasons. Namely, all the revisions filed to the
Supreme Court are recorded in a single registry book – ‘R’, regardless whether they are filed as
an ‘ordinary revision’ or a leave to file a revision granted by the Appellate courts.
When it comes to the leave to file a revision, the general impression is that the number of
granted leaves to file a revision is small. For example, in the first three years after the
introduction of this legal remedy, the Appellate court of Skopje has granted a leave to file a
revision in approximately thirty disputes, most of which were later on rejected by the Supreme
Court. Taking in consideration the fact that the Department of Civil matters at the Macedonian
Supreme Court annually receives more than 1300-1500 revision cases, these numbers show the
pettiness of this legal remedy in the practice of the Macedonian Supreme Court. This is partly
due to the vague definition of this legal remedy in the CPA, but also to the fact that the leave to
file a revision significantly deviates from the procedural traditions in Macedonia, which resulted
in the courts having a reserved position in the application of this institute and applying a rather
restrictive approach to the leave to file a revision.
The general data shows variations in the caseload of the Supreme Court of the Republic
of Macedonia in deciding revision cases.
Table 1: Caseload of the Supreme Court of the Republic of Macedonia in civil cases
2006-201341
Year
Backlog
Incoming Resolved Backlog at
at the
cases
cases
the end of
beginning
the year
of the
year
1.011
1.635
1.224
1.422
2006
1.422
1.499
1.358
1.563
2007
1.563
1.641
2.025
1.179
2008
1.179
1.364
1.664
861
2009
858
1.540
1.144
1.254
2010
1.447
1.599
1.033
2.005
2011
2.005
1.300
1.423
1.855
2012
1.855
1.482
1.864
1.461
2013
.
The data shows the caseload of the Supreme Court of Macedonia in the years when the
regime under the CPA of 2005 applied (2006 - 2011) and the two years when the modifications
of the CPA came into force (2012 and 2013).42 First, it should be noted that the data shows
41

Source: Reports for the work of the Supreme Court of the Republic of Macedonia, available at:
http://www.vsrm.mk/Statistika.aspx,
http://www.vsrm.mk/cms/FCKEditor_Upload/File/izvestaj-VSRM-2006.pdf,
http://www.vsrm.mk/cms/FCKEditor_Upload/File/izvestaj-VSRM-2007.pdf,
http://www.vsrm.mk/cms/FCKEditor_Upload/File/izvestaj-VSRM-2008.pdf,
http://www.vsrm.mk/cms/FCKEditor_Upload/File/izvestaj-VSRM-2009.pdf (last accessed on 09.03.2014)
42
As previously stated (supra n.6) the amendments of the CPA of 2010, introducing several changes to the regime
of the revision (increased monetary threshold, introduction of the procedural criterion, more restrictive prerequisites
for the leave to file a revision) started applying from September 2011. For that reason, we will review the data from

13

certain inconsistencies regarding the backlog of the Court and the incoming and resolved cases
within certain years,43 which we can only assume is due to some kind of a technical error in the
reports. According to the reports, a great proportion of the revisions filed goes to revisions filed
in labor disputes – their number reaches up to 66,5% of the total revisions filed in 2006 or 49,3%
in 2008, followed by disputes concerning compensation of damages, debt recollection and
ownership disputes.44
The data shows great variations in the caseload of the Court in different years (the ratio
between the incoming and resolved cases per year), so it would be difficult to draw accurate
conclusions to what extent the regime for admissibility of the revision has an impact on the work
of the Court. The data shows a peak in the number of incoming cases in 2006 (immediately after
the lowering of the monetary threshold for admissibility of revision with the CPA of 2005)
which reaches up to 1.635 cases, and a drop in the first year following the amendments of the
revision regime in 2012 – decreasing to 1.300 cases per year, which is again followed by an
increase in 2013.
The same is valid for the backlog of the Court – the Court has managed to decrease its
backlog under 1.000 cases in 2009, only two years later increase it to incredible 2005 cases in
2011, and then again to reach a drop in 2013. Even the efficiency of the Supreme Court and its
ability to deal with potential backlog varies in different years – if used the clearance rate index,
devised by the European Commission for the Efficacy of Justice (CEPEJ)45 to access the
performance of the courts, it shows a specific two-year cycle in the performance of the Supreme
Court of the Republic of Macedonia – the Court in certain years struggles with the inflow of
cases, then manages to reach a clearance rate of over 120% (and even decrease the backlog to
861 cases in 2009 – see Table 1 supra), and then again brings the clearance rate below 75%,
followed by another peak in 2013.

2006 to 2011 as time frame when the prior regime of the revision was applicable, and 2012 and 2013 as years when
the modified regime of the revision was applied.
43
Such is the example in 2010, where the reports state that there was a total number of 1254 unresolved cases at the
end of 2010, and a number of 1447 unresolved cases at the beginning of the next year – 2011, or in several years 2009, 2011, 2012, 2013, where there is a mismatch between the total number of cases before the Court, the number
of resolved cases, and the remaining backlog at the end of the year.
44
See page 9 of the Report for the work of the Supreme Court of the Republic of Macedonia in 2006, and page 11 of
the Report from 2008.
45
In order to develop methods for assessment of the application of the principle of fair trial within the different
judicial systems, CEPEJ has developed performance indicators of courts at a European level. The clearance rate
shows how the court or judicial system is coping with the in-flow of cases, and is obtained when the number of
resolved cases is divided by the number of incoming cases and the result is multiplied by 100 –

see GOJUST Guidelines, CEPEJ(2008)11, https://wcd.coe.int/ViewDoc.jsp?id=1389931&Site=COE
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Figure 1: Clearance rate of revision cases before the Supreme Court of the Republic of
Macedonia46

The time elapsed from the latest modifications of the regime of the revision in the
Macedonian legal system is still too short, to make it possible to draw valid conclusions on the
suitability of the preconditions for accessing the Supreme Court prescribed in the currently
applicable law, and how they affect the performances of this judicial body. Whether this regime
is more suitable for achieving individual justice in the particular dispute, and whether and to
what extent it provides the Supreme Court the possibility to foster the uniform application of the
law and harmonization of the judicial practice, remains to be seen in the years to come.
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